i

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable Robert F. Feden, Jr.
County sttorney

Matagorda County

Bay City, Texas

Dear Sir: Opinion No, O»3
Re: Authority ot
publio »

Thia will acknowls
Ianuary 16, 1941, requesting
upon the following question

Metagorda Coun cmobiles
upon the counfly pon ounty which
are not ata¥e highways £u oge of
roquiring permits for % ng exdegsive

-londs (over -c_-r sald roads.”

No commercisl motor wvehiole,
srailer or semi-treiler shall

: notor vehisle, truck-traotor.
trailer or semi-trailer having e greater
weight than six hundred {600) pounds per

ineh width of tire upon any wheel concentrated
upon ths surface of the highway shall be op-~
ersted on the public highways éutside ef the

NO COMMUNICATION I8 TO BE CONSTRUED AS A DEPARTMENTAL OFINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ABSISTANT
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limits of an incorporatsd cilty or town; pro-
vided, however, that the provisiocns of this
section shall not become effective until the
firs? day of Jenuary, 1932.7 {(Underscoring
ours).,

The terms "highway* and "public highway" have been
defined by statute as follows:

*The term 'highway' as used in this Aot
shall inoclude any public road or thoroughfare
or section thereof and any bridge, oulvert or
other necessary structurse appertaining thereto.”
{Acts 1925, 39th Leg., ch. 186, p. 4B6, irt,
66740, V.4.C,.S.)

: "t Public Highway' shall inolude any rosd,
street, way, thoroughfare or bdridge in this
State not privately owned or controlled for

the use of vehiocles over which the State has
legislative jurlsdiction under its police
power.” (Acts 1929, 41 lLeg., 2nd C.S., p. 172,
ch, 88, eec, 1, as emended icts 1930, 41st Leg.,
Bth C.S.; p- 151' ch. 23' BeG, 1, ;’art' 6675.-1.
V.A.C.S.

Qur courts have d4dsfined thase terms in the same man-~
ner. Rallwey Co. v. Montgomery, 85 Tex, 64, 19 8. W. 10133
City of Dublin v, Barret (C.C.A,) 242 5, %, 53%; and e "county
roed” 1g a ~publioc highwsy.” 21 Tex. Jur, 528-530.

It remains for us to determine who has the authority,
or, mors aoccurately, duty, to weigh vehicles toc determine wheth-
er there is a complience with Seetion 5 of Article 82%7a of Ver-
non's Annotated Penal Code. e have carefully exsmined the pro-
visions of Title 93 of Chapter 6 of the Revised Clvil Statute,
and Articles 1047, et seq. of the Penal Code relating to "Pube-
lic welghers™ and can discover no such authority given thoss
individusle. 4s far as we can determine the stztutes relating
to pubtlic weighers stismpt tc 40 no more thzn regulate the
business of those engsging im that occupation for hire. In-
deed, Section 6 of Artlcle 827a, Vernon's Annotated Fenal Code
specifically enjoins upon licenese and welght inspeciora of the
State Highway Department the duty to determine compliance with
the load limit law in the followlng language:
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"se6, 6. Any license and weight inspeotor
of the State Highwey department, having reason
to believe that the gross weight of a loaded
vehicle is unlawful, 4is suthorized to weigh the
same either by means of portable or stationary
scales, and to require that such vehliocle be
driven to the nearest scales in the event such
scaleg are within two miles. The inspsotor may
then raquire the driver or operator to unlcad
immedlately such portion of the load as may bhe
nacessary to decrease the groas weight of such
vehicle to the maximum gross weight specified
bY this Act,"

Construing this statute, this depertment held in
Opinion No. 0-1454 thst only such license and weight ingpsctors
of the State Highway Departmient have authority to weigh vehicles
to determine vhethar or ot there 1s an unlawful load, and an-
thority to require those within two miles of scales to drive
to them. Ve held that ordinary pesce officers have 20 such au-
thority. A~ocopy of this opinion is enclosed herewith.

¥or the reagons given in Opinion No. 0-14%5%4 and under.
the authorities thers cited, it 1s our opinion and ycu are ad-
vised that a certified public weigher haz no authority to weigh
veniclee upon the public county rosds of Mategorda County to
determine whaether thers is a compliance with Sestion § of Ar-
ticle 8278 of Vernon's Annotated Pemal Code, unless requested
to 40 80 by the driver or owner of ths vehlcle.

Very truly yours
APPROVED JAN 30, 1943 7 7

ATTORNEY GENERAL OF TEXAS
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